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QUESTIONS PRESENTED 


1. Is it unconstitutional to punish a narcotic 
addict for possession of user amounts of narcotics? 

2. Is it cruel and unusual punishment to sentence 
a first offender narcotic addict to five years' imprison- 


ment for possession of user amounts of narcotics? 


3. Does a narcotic addict lack mens rea and, 


therefore, criminal responsibility for possession of user 
amounts of narcotics? 

4. Does conviction under 21 U.S.C. 174 for receipt 
and concealment of narcotics known to have been unlawfully 
imported require a jury instruction on the subject of de- 


fendant's knowledge of unlawful importation? 


(This case has not previously come before this 


Court.) 


Page 


QUESTIONS PRESENTED . 3 i 


TABLE OF AUTHORITIES. . . . iii, 
vr 


STATEMENT OF THE CASE . a 


CONSTITUTIONAL AND STATUTORY PROVISIONS 
ENVOBVED. 2 © « « © © =. © ie) « jo « 


SUMMARY OF ARGUMENT ... . 


I. CRIMINAL PUNISHMENT OF A NARCOTIC ADDICT 
FOR POSSESSION OF USER AMOUNTS OF NARCOTICS 
VIOLATES THE EIGHTH AMENDMENT PROHIBITION 
OF CRUEL AND UNUSUAL PUNISHMENT . ...- - 


A. Narcotic addiction is an involuntary 
condition which compels possession 
OLmMAN CORT CS en tor veutiell fet tele in! Jou telshelitiehten fe 


Criminal punishment for narcotics 
addiction is unconstitutional .... 


Criminal punishment for narcotics 
possession is unconstitutional. ... 


SENTENCING A FIRST OFFENDER NARCOTIC 
ADDICT TO FIVE YEARS' IMPRISONMENT FOR 
POSSESSION OF USER AMOUNTS OF NARCOTICS 
VIOLATES THE EIGHTH AMENDMENT PROHIBITION 
OF CRUEL AND UNUSUAL PUNISHMENT ...- + « 


THE LAW OF MENS REA IN THE DISTRICT OF 
COLUMBIA PROHIBITS PUNISHMENT OF AN ADDICT 
FOR POSSESSION OF USER AMOUNTS OF-NARCOTICS 


THE TRIAL COURT ERRED IN REFUSING TO IN- 
STRUCT THE JURY THAT EVIDENCE DISCLAIMING 
KNOWLEDGE OF UNLAWFUL IMPORTATION IS SUFFI- 
CIENT FOR ACQUITTAL UNDER 21 U.S.C. § 174 . 


CONCLUSION. <2 5 2 tw ee ee ee we 


ee 


iv, 
vi 


TABLE OF AUTHORITIES 
ee EO 


Blunt v. United States, 100 U.S. App. D.c. 
244 F.2d 355 GLOSS al 


Castle v. United States, 120 U.S. App. D.C. 398, 


347 F.2d 492 (1965), cert. denied, 381 U.S. 
74) CHGS) aes as aoe 


Driver v. Hinnant, 356 F.2a 761 (4th Cir. 
EISOIG|O}) Wwe oe a 


oF FOS PRO) Hoye iet Gel, cies Gert nel- ciel, eelawet os 


*Easter v. District of Columbia, 124 U.S. App. 
D.C. 33, 361 F.2d 50 (D.c. Cir. OG Seg) aes 


Erwing v. United States, 323 F.2a 674 (9th Cir, 
IUEN =). ne 


So OL Roar Bel eho then wo lshetitel wel Ren sel the 


Heard v. United States, 121 u.s. ADP eDiCi esis 
348 F.2d 43 (1965)... 


eo) Fei elise, Beste jelone? Nel belie’ ae: 


Horton v. United States, 115 u.s. App. D.C. 184, 
317 F.2d 5959 (1963). : 


Leary v. United States, U.S. Sup. Ct., Oct. 
Term, 1968, No. 65, May 19, 1969 


Overholser v. Lynch, 109 U.S. App. D.C. 404, 
288 F.2d 388 (1961) rev'd on other grounds, 
3690S... 705: (4965). anes Se 6A Ri ATS ee 5) 11 


” *Peeples v. United States, 377 F.24 205 (2d Cir. 
eS Se, ee LACES. 
ofS FEOOW Mn Saityen eM Ra ERE (al oo wee 4:09) 29) 1say 39 


Powell v. Texas, 392 U.S. 514 (1968)... . 26, 17, Ise AOL 
a 20, 25, 26 


*Robinson v. California, 370 U.S. 660 GSC 2), Se ll, 14, 15, 
16, 17, 18 


* Cases chiefly relied upon are marked by asterisks. 


- iii - 


Taylor v. United States, 95 U.S. App. D.C. 373, 
379, 222 F.2d 398, 404 (1955) ~~. 2. - e+ ee © - 10, 1l 


Trest v. United States, 122 U.S. App. D.C. ll, 
350 F.2d 794 (1965), cert. denied, 382, U.S. 
5H Op Sil GE SOG ie eit cos Keilor lee irorediler Mein follies oie tiem Rema oi ice 
Watson v. United States, D.C. Cir. No. 21,186, 
December 13, 1969, opinions vacated, April 18, 
ROG Oban ot eta oot ie Ree: peewee) Re aly. 
ep Pein 9h 


Whalem v. United States, 346 F.2d 812 (D.C. Cir. 
1965) cert. denied, 382 U.S. 862 (1965) .... 


Wider v. United States, 121 U.S. App. D.C. 129, 
ASI re CuSO CLO IM on Leiter eine: Ger teil let ce a 


Williams v. United States, 102 U.S. App. D.C. 
15 ONES 2 eR CHOS ese ien bah cal Neue’ ell fetion elm leie 


Winn v. United States, 106 U.S. App. D.c. 133, 
ATOR? SO ae CEO ce, Noatler foul io fel ire fel vel etl re 
Constitutional Provision and Statutes 


United States Constitution, 
Eighth Amendment. ..... - 


United States Code: 
Title 18, Sections 4251-4255. 


Title 21, Section 174 


Title 26, Section 4704(a) 
Title 26, Section 7237. . 


Title 28, Section 1291. . 


20 
27 


Title 28, Sections 2901-2906 


D.C. Code: 
Title 24, Sections 601-615 .....-.+e¢. - 


80 Stat. 1438, Declaration of Policy of the 
Narcotic Addict Rehabilitation Act ...... 


80 Stat. 1610 (1966), Reorganization Plan No. 3, 
Sak Toning ibe) (eB SA BOG AH aoe 4 ae a Ss 


Other Authorities 


Bowman, Narcotic Addiction and Criminal Responsi- 
bility, 53 Geo. L.J. 1017 (1965) ....... 


Council of Mental Health, American Medical Assn., 
AL Soper Ne ter N a ALO) (be 3 Ge Bh SAR SF 


Crime in the National Capital, Hearings Before 
the Senate Committee on the District of 
Columbia, 9lst Cong., lst Sess. (1969) .... 


Fox, Personality and Drug Dependence, 55 So. Med. 
IU Ngee ZALES) aw A A SR Ges Ss SS 5 5 oo 


Hearings on Civil Commitment and Treatment of 
Narcotics Addicts Before Subcommittee No. 2 
of the Committee on the Judiciary, 89th Cong., 
lst & 2nd Sess. (1965-66). . . . - - « «© «© « « 


Howe, An Alternative Solution to the Narcotics 
Problem, 22 Law & Contemp. Prob. 132, 133 
(GUE 4 wig gs HOR Oa Sh Sh 5 ee 4 34S 55S 


Hunt & Odoroff, Follow-Up Study of Narcotics 
Addicts After Hospitalization, 77 Public 
HeartheRep i 462) sy a) a) we: ee) te) te 


Isbell & White, Clinical Characteristics of 
Addiction, 14 Am. J. Med. 558 (1953)... 


Kolb, Narcotic Addiction, 95 (1962) 


; President's Commission on Crime, Report 563 
(Aube) ie ee en ee ee oe 


rf 
J whe Evening Star, July 1, 1969 (A-13, col. 3) 
\ 


’ World Health Organization, Technical Report 
Noyenu 2s |CROISO <2 te oe slo: ap ce 


‘el 


REFERENCES TO RULINGS 


There are no written rulings in the record of 
this case. However, we call the Court's attention to 


ithe refusal of a jury charge in accordance with 


Peeples v. United States, 377 F.2d 205 (2d Cir. 1967), 


‘at p. 129 of the transcript of proceedings in the 


District Court. 
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STATEMENT OF THE CASE 


On March 9, 1968, at approximately 10:30 in the 
morning, Dino R. Cox, appellant, was arrested, allegedly 
in possession of 1/44 ounce of cocaine and 1/75 ounce of 
a mixture of heroin, quinine hydrochloride, Mannitol and 


milk sugar. 


Soon thereafter he was indicted under 26 U.S.C. 


4704(a) [possession of narcotic drugs not in original 


_¥ 


oie 


stamped package] and 21 U.S.C. 174 [receipt and conceal- 
i ment of narcotic drugs, knowing same to have been imported 


contrary to law]. 


Appellant was admitted to St. Elizabeth's Hospital | 


on June 13, 1968, for mental examination. He was found to 
be a narcotic addict. In a report filed with the District 
Court, the staff of St. Elizabeth's concluded: 


"In our opinion [Mr. Cox] is competent 
to stand trial in that he had a factual under- 
standing of his charges and is able rationally 
to discuss these charges. It is further our 
opinion that Mr. Cox is without mental disease 
or defect at the present time and that he was 
without mental disease or defect on or about 
. . . March 9, 1968. Available information 
indicates that he was actively addicted to 
narcotics at the time of his arrest. In our 
opinion, his condition of narcotic addiction 
does not constitute a mental illness, nor was 
it related to, or the product of a mental ill- 
ness." (Emphasis supplied.) 


On October 24, 1968, appellant was brought to trial. 
Before the jury was called, appellant personally addressed 
the Court (Gesell, J.) and requested continuance of the 
trial in order to obtain other trial counsel. (Giren Gordn <) 5 
14-18) The Court refused appellant's request (Tr. 17) and 


appellant responded: 


"DEFENDANT COX: I would like for the record 
to show that I feel there is prejudice in 


this case’ with this attorney for the Appeals 
Court. 


"PHE COURT: Yes. You may make that statement. 
It is in ‘the record, it will be considered by 
the Appeals Court." (Tr. 18) 


In the course of this pretrial colloquy, appellant's trial 


counsel stated: 


"| .[WJie discussed the matter of a plea with 
Mr. Cox because he had indicated to me that he 
had been using narcotic drugs and we figured 
that one easy way of helping defendant would 
be possibly commitment. If he did decide to 
plead pursuant to the Narcotics Rehabilitation 
Act, we would work out a disposition of three 
cases whereby defendant would plead to a charge 
of grand'larceny and possibly “of one count of 
possession of narcotic drugs and since -there 
would be no violent crimes involved, we would 
dispose of all three cases without the defen- 
dant going to jail other than getting hospital 
treatment." (Tr. 12-13) 


At trial, appellant testified that he had no knowl- 


edge of where heroin and cocaine are manufactured or pro- 


duced. 


(Tr. 54-56) He testified: 


"9 . . . Do you have any personal knowledge 

as to whether heroin and cocaine are imported 
into this country or---let me rephrase it to 
you: Do you know whether heroin or cocaine are 
manufactured or produced overseas and imported 
into this country? 


WA BNO) Siti 


"9 Do you have any idea as to the source of 
heroin or cocaine--or these capsules? 


"A Well, maybe from Fourteenth Street it 
might come from." (Tr. 56) 


The Court questioned the purpose of this line of 
testimony. Counsel for appellant explained that knowledge 
of the source of the drugs is an essential element in a vio- 
lation under the second count of the indictment, 21 GesSECs 
174: 

"MR. ROSEN. Under [21 U.S.C.] 174, the Gov- 

ernment has to show that the defendant had to 

have knowledge of the importation or the legal 

source. I just wanted to know if he had prior 

knowledge of the source of the drugs as be- 


mes & 5 ot 


"THE COURT. The defendant has denied ever hav- 
rater 4 oe ig 


"MR; ROSEN. I am asking him expressly if he 
had knowledge of the source of -- does he know 
outright the source, which he has a right to 
under [Section] 174, when knowledge is a key 
element. 


"THE COURT. I see. Goon." (Tr. 55) (Empha- 
sis supplied.) 


At the end of trial, counsel for appellant requested 
that the jury be instructed that conviction under 21 U.S.C. 
174 requires knowledge of unlawful importation of the narcot- 


ics in question. Counsel for appellant requested the Court 


to charge the jury in accordance with Peeples v. United 


States, 377 F.2d 205 (2d Cir. 1967), that defendant must be 


found to have knowledge of illegal importation to be con- 
victed under 21 U.S.C. 174 and that evidence disclaiming 
knowledge of unlawful importation is sufficient to acquit. 
(Tr. 114-115, 128-129) The Court refused the request 
for such a charge. (Tr. 129) Instead, the Court charged 
the jury as follows: 
"In other words, if you find that the 

defendant had possession of this narcotic 

drug referred to in this indictment and in 

the District of Columbia, then from that fact 

alone you are at liberty to find the defendant 

guilty of violation of the statute without any- 
thing more, unless the possession of the drug 

is explained to your satisfaction, which, of 

course, the defendant in this case attempted 

to explain or says, is a matter for you to de- 

termine whether it is true or not, that they 

were planted on him and not in his possession 

by reason of his own choice." (Tr. 127) 

Appellant was found guilty on both counts. He was 
sentenced on the first count, violation of 26 U.S.C. 
4704(a), to twenty months to five years in prison and on 
the second count, violation of 21 U.S.C. 174, to the man- 


datory minimum sentence of five years in prison with no 


possibility of probation or parole. 


Appeal was docketed in this Court on February 6, 


1969, and counsel for appellant were appointed. This 


appeal follows, pursuant to 28 U.S.C. 1291. 


CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 


The Eighth Amendment of the U.S. Constitution: 


"Excessive bail shall not be required, 
nor excessive fines imposed, nor cruel and 
unusual punishments inflicted.” 


26 U.S.C. § 4704(a): 


"(a) It shall be unlawful for any per- 
son to purchase, sell, dispense or distribute 
narcotic drugs except in the original stamped 
package or from the original stamped package; 
and the absence of appropriate taxpaid stamps 
from narcotic drugs shall be prima facie evi- 
dence of a violation of this subsection by 
the person in whose possession the same may 
be found." : 


21 U.S.C. § 174: 


"Whoever fraudulently or knowingly im- 
ports or brings any narcotics into the United 
States or any territory under its control or 
jurisdiction, contrary to law, or receives, 
conceals, buys, sells or in any manner facil- 
itates the transportation, concealment-or sale 
of any such narcotic drug after being imported 
or brought into the United States contrary to 
law, or conspires to commit any of such acts 
in violation of the laws of the United States 
shall be imprisoned not less than five or more 
than twenty years and, in addition, may be 
fined not more than $20,000. 


"Whenever on trial for a violation of 
this section the defendant is shown to have 
or have had possession of the narcotic drug, 
such possession shall be deemed sufficient 
evidence to authorize conviction unless the 
defendant explains the possession to the sat- 
isfaction of the jury." 


26 U.S.C. § 7237: 


"Violation of laws relating to narcotic drugs 
and to marihuana 


* 


"(a)' No suspension of sentence; no proba- 
tion; etc.--Upon conviction-- 


"(1) of any offense the penalty 
for which is provided in subsection (b) 
of this section, subsection (c), (h), or 
(i) of section 2 of the Narcotic Drugs 
Import and Export Act, as amended, or 
such Act of July 11, 1941, as amended, 


the imposition or execution of sentence shall 
not be suspended, probation shall not be granted 
and in the case of a violation of a law relating 


to narcotic drugs, section 4202 of title 18, 
United States Code, and the Act of July 15, 1932 
(47 ‘Stat. 696; D.C. Code 24-201 and following), 
as amended, shall not apply." 


SUMMARY OF ARGUMENT 

I. Robinson v. California, 370 U.S. 660 (1962), 
held that punishment of a narcotic addict for his addic- 
tion is prohibited by the Eighth Amendment. Punishment 
of a narcotic addict for possession of user amounts of 
narcotics is in fact punishment for addiction and equally 
contrary to the Eighth Amendment. Narcotic addiction 
and possession of user amounts of narcotics are but two 
ways of describing the same disease. 

II. The five-year mandatory minimum sentence with- 
out possibility of probation or parole, prescribed by 21 
U.S.C. 174 for a first offender, is cruel and unusual pun-+ 
ishment when meted out to an addict possessing only user 
amounts of narcotics. In Watson v. United States, D.C. 
Cir. No. 21,186, December 13, 1969, opinions vacated, 
April 18, 1969, this Court recognized that ten years' in- 
prisonment of a third offender is cruel and unusual punish- 
ment when applied to a narcotic addict. We submit that 
five years' imprisonment is similarly cruel and unusual 
for a first offender. 


ILIEIE A. 4 Ibe Easter v. District of Columbia, 124 U.S. 


App. D.C. 33, 361 F.2d 50 (D.C. Cir. 1966), this, Court 


held that a chronic alcoholic lacks mens rea sufficient 


to be held criminally responsible for public drunkenness. 
If an alcoholic is not criminally responsible for public 
alcoholism, it follows a fortiori that a narcotic addict 
cannot be held criminally responsible for possessing nar- 


cotics in user amounts. 


Iv. In Peeples v. United States, 377 F.2d 205 (2d 


Cir. 1967), the Second Circuit recognized that knowledge 
of unlawful importation is essential for conviction under 
21 U.S.C. 174. Peeples held that the a must be in- 
structed that testimony disclaiming knowledge of unlawful 
importation is sufficient to acquit, despite the presump- 
tion of specific knowledge in the statute. Here the Trial 
Court refused a request for a similar jury instruction. 
The Trial Court's failure to charge the jury that appel- 
lant's evidence disclaiming knowledge of unlawful importa- 


tion is sufficient to acquit constitutes reversible error. 


CRIMINAL PUNISHMENT OF A NARCOTIC ADDICT FOR 
POSSESSION OF USER AMOUNTS OF NARCOTICS VIO- 
LATES THE EIGHTH AMENDMENT PROHIBITION OF 
CRUEL AND UNUSUAL PUNISHMENT .1/ 


LS 


A. Narcotic addiction is an involuntary condition 


which compels possession of narcotics. 


Narcotic addiction is an illness -- "apparently an 


illness which may be contracted innocently or involuntarily." 


1/ Appellant's failure to raise at trial the first three: 
arguments made here (I-III) does not foreclose him from | 
raising them now. All these arguments relate directly to 
his lack of criminal responsibility. Twelve years ago, this 
Court stated the underlying principles governing this issue: 


"Pwo policies underly the distinction in treatment 
between the responsible and the non-responsible: 
(1) It is both wrong and foolish to punish where there 
is no blame and where punishment cannot correct, (2) 
The Community's security may be better protected by 
hospitalization . . . than by imprisonment." Williams 
v. United States, 102 U.S. App. D.C. 51, 57-58, 250 
F.2d 19, 26 (1957) (Bazelon, C.J.). 


Both of these policies require that all participants in the 
system of criminal justice, rather than merely defense coun- 
sel, have a special responsibility to ensure that this issue 
is properly resolved. 


Accordingly, this Court has held that the application of 
Rule 52(b), allowing for review of certain issues not raised 
at trial, 


", . . is especially appropriate when the mental com- 

petence of the accused is in question. His competence 

cannot be assumed and his rights disregarded because 

he has done the physical acts charged. Taylor v. United 
[Footnote continued on next page] 


See 


Robinson v. California, 370 U.S. 660, 667 (1962). The 
hallmark of narcotic addiction is an overpowering compul- 
sion to maintain the status of addiction through continual 


2/ 


use of the drug. Narcotic addiction is a chronic 


ee 
(Footnote continued from preceding page) 


States, 95 U-S. App. D.C. 373, 379, 222 F.2d 
398, 404 (1955). 


Furthermore, this Court has said that the prosecution must 
raise the issue of criminal responsibility if it is aware 

of it. Blunt v. United States, 100 U.S. App. D.C. 266, 275, 
n. 23, 244 F.24 355, 364, n. 23 (1957); Winn v. United States, 
106 U.S. App. D.C. 133, 270 F.2d 326 (1959). 


The final responsibility for seeing that justice is done 
on this issue rests with the trial court which must raise 
the issue sua sponte, Overholzer v. Lynch, 109 U.S. App. D.C. 
404, 288 F.2d 388 (1961), rev'd on other grounds, 369 U.S. 
705 (1965), even over defense objections, Whalem v. United 
States, 120 U.S. App. D.C. 331, 346 F.2d 812 (1965), cert. 
Genied, 382 U.S. 862 (1965). Such a determination must be 
made, even in the face of a hospital report that the defen- 
dant is responsible, Wider v. United States, 121 U.S. App. 
D.C. 129, 348 F.2d 358 (1965), unless the court is satisfied 
that defendant has knowingly and understandingly waived a 
weak defense in favor of a stronger one, Trest v. United 
States, 122 U.S. App. D.C. 11, 350 F.2d 794 (1965), cert. 
denied, 382 U.S. 1018 (1966). 


'2/ See, @.g-, Isbell & White, Clinical Characteristics of 
Addiction, 14 Am. J. Med. 558 (1953). The authors observe 
that drug dependence "leads to continuity of intoxication 
with resultant subservience of all phases of the addict's 
life to the one aim of obtaining and maintaining a constant 
supply of the drug." To the same effect: Kolb, Narcotic 
Addiction, 95 (1962); World Health Organization, Technical 
Report No. 21, p. 6 (1950); Council of Mental Health, 


American Medical Assn., 165 J.A.M.A. 1707, 1713 (1957). 


=.= 


relapsing disease marked by recurring cycles of drug 
abuse. 

The experience of the District of Columbia well 
illustrates the overwhelming compulsions of narcotic ad- 
diction. The typical District of Columbia narcotic addict 
is, like Dino R. Cox, young, poor and sae One way 
or another, he becomes addicted to narcotics. And, one 
way or another, he gets narcotics. The most commonly used 
narcotic, heroin, is readily available, heavily diluted 
with sugar, in many areas of the pe eed In recent 
years, the availability of heroin has increased, and the 
price of this unsafe mixture has been going Ze 

As Saaicuron progresses, the addict must use and, 


therefore, possess increasing amounts of narcotics. Some- 


where along the line the law is likely to intervene. The: 


addict is arrested and charged with any of a wide variety: 


of narcotics-use offenses at the discretion of the 


* 3/ President's Commission on Crime in the District of 


7 


Columbia, Report 563 (1966) (hereinafter cited as "Report”). 


4/ Crime in the National Capital, Hearings Before the Com- 
mittee on the District of Columbia of the United States 


Senate, 9lst Cong., lst Sess. 86-87 (1969) (hereinafter 
cited as "Senate Hearings"). 3 


5/ Senate Hearings, 87. 


iy 


6/ 


prosecution. | Thus begins a surrealistic drama, typically 


twenty years in duration, of shuttling pointlessly between 
narcotics-ridden jails and narcotics-ridden streets. In 
prison, whether Lorton Reformatory or the District Jail, 


hard narcotics are to be had, just as they are to be had 
7/ 
on the street. An inmate in the D.C. Jail reports seeing 
8/ 


other prisoners washing their needles in front of guards. 
Narcotics use in Lorton Reformatory, where most convicted 


addicts from the District are kept, has recently provoked 


6/ Id., at 269. A spokesman for the Department of Justice, 
testifying as to prosecution policy, said: 


"Most of the cases in this jurisdiction in which 
the defendant is charged with sale or possession of 
heroin in violation of the Harrison Narcotic Act, 
the Federal acts, are cases in which the amount is 
generally small, the seller himself is an addict, 
and the sale is presumably to permit the seller to 
satisfy his own habit. In this type of case it is 
common to permit a plea of guilty to the felony 
possession count (26 U.S.C. 4704(a)) in the hope 
that the court will thereafter invoke the provisions 
of title II of the Narcotic Rehabilitation Act of 
1966 (18 U.S.C. 4251 et seq.). In cases where only 
a trace appears, misdeameanor treatment is approved 
under the Uniform Narcotic Act or under possession 
of implements of crime." Id., at 370. 


Id., at 79, 89, 208, 271. 


Senate Hearings, 208. 
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a major police "crackdown" that has brought nine indict- 
‘ments thus far. This is considered by enforcement officials 
to be merely scratching the eet 

About one addict in ten, infused with a deep moral 
| fervor or an incredibly strong revulsion to drugs, will 
. succeed in kicking the habit. Nine addicts in ten remain 
addicted for life. Most spend their lives shuttling back 
and forth between street and jailhouse serving “the monkey 

10/ | 
on his back." 

B. Criminal punishment for narcotic addiction’ is 
unconstitutional. 

In Robinson v. California, 370 U.S. 660 (1962), the 
Supreme Court struck down as unconstitutional a California 
statute punishing narcotic addiction. Violation of that 
statute was evidenced by, e.g., traces of heroin in the 
bloodstream or recent pin pricks on the arm. The Court 


11/ 
acknowledged the involuntary nature of narcotic addiction 


9/ Id., at 89. See also, The Evening Star, July l, 1969, 
at A-13, col. 3. as 


10/ Report, at 564. 


ays 370 U.S. 667. A doctor notes: 


"Addiction can occur in anyone who submits himself 
to enough of the offending drug for a long enough 
period of time, regardless of his underlying personal- 


ity structure." Fox, Personality and Drug Dependence, 
55 So. Med. Bull., no. 2, p. 21 (1967)- 


-15 - 


and recognized it for what it is: an illness, comparable 
to leprosy or mental illness. Accordingly, the Court in 
Robinson held that punishment for a narcotic addiction 
would be cruel and unusual punishment violative of the 


Eighth Amendment. 


In a concurring opinion, Mr. Justice Douglas noted 


that the Eighth Amendment ban had traditionally been in- 
voked only against extremely barbarous punishments or 
punishments grossly disproportionate to the gravity of the 
offense charged. In the case of an addict, however, there 
may be no constitutional punishment for addiction because 
"[ce]ruel and unusual punishment results not from confinement, 
but from convicting the addict of a crime." Id. at 676. 

Cc. Criminal punishment for narcotics possession is 
unconstitutional. : 

Since it is unconstitutional to punish an addict for 
narcotic addiction, Robinson v. California, we submit it 
is equally unconstitutional to punish an addict for narcotics 
possession. A narcotic addict is one with an involuntary 
compulsion to use narcotics. One cannot use narcotics with- 


out possessing them. Thus, narcotic addiction and narcotics 


possession are inseparably one and the same thing. 


=415 6 


Mr. Justice White observed in Powell v. Texas, 392 
U.S. 514, 548 (1968) that "Punishing an addict for using 
drugs convicts for addiction under a different name." It 


/is absurd to proscribe punishment for narcotic addiction 


but permit punishment for narcotics possession. Narcotics 


' possession is the necessary and inevitable concommitant of 

addiction. "Narcotic addiction" and "possession of nar- 

' cotics in user amounts" are but two ways of saying the 

/ game thing. Dictum in Robinson seemingly countenances pun- 
12/ 

' ishment for possession, but not for addiction. But to 

draw a distinction between narcotic addiction and narcotics 

i possession is to draw a distinction without practical or 

substantive difference. 

Neither law nor logic nor common sense permits pun- 
ishment for a condition when described one way, but bars 
punishment for the same condition when described in other 
words. As Mr. Justice White put it: 

"Tf it cannot be a crime to have an irre- 
sistable compulsion to use narcotics, Robinson 

v. California . . . I do not see how it can be 

a crime to yield to such a compulsion. Punish- 

ing an addict for using drugs convicts for ad- 

diction under a different name. Distinguishing 


between the two crimes is like forbidding crim-. 
inal conviction for being sick with flu or 


12/ 370 U.S. at 664, 666. 
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epilepsy but permitting punishment for running 
_a fever or having a convulsion. Unless Robinson 
is to be abandoned, the use of narcotics by an. 
addict must be beyond the reach of the criminal 
law."13/ 


Judge McGowan, concurring in Watson v. United States, 
D.C. Cir., No. 21,186, December 13, 1969, opinions vacated, 
April 18, 1969, Slip Op., p. 21, made the same point with 
specific reference to the federal narcotics possession laws: 


"T have never been able to understand how, 
short of being given narcotics under duress, 
one can be a narcotics addict without periodi- 
cally possessing narcotics. If the Eighth Amend- 
ment, as the Supreme Court held in Robinson v. 
California, . . . prohibits a state legislature 
from making addiction a crime, then surely Con- 
gress is under a similar restraint. But, under 
existing federal statutes, an addict, upon proof 
of possession alone, goes to prison without even 
the benefit of probation or parole. This comes 
about because the proof of possession of any 
amount of narcotics, no matter how small, is 
enough to convict one of such acts as purchas- 
ing, receiving, or concealing narcotics -- acts 
which seem to be realistically inseparable from 
the status of addiction." 


While Robinson barred punishment for narcotic addic- 
tion, Powell did allow punishment for public drunkenness. 


As Chief Judge Bazelon pointed out in Watson, id. at p. 6, 


"Powell does not preclude a holding that the Eighth Amend- 


ment prohibits punishing an addict for possessing narcotics 


exclusively for his own use." 


13/7 392 U.S. at 548-49. 
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Mr. Justice Marshall, writing for four members of 
the Supreme Court in Powell, explained: 


"On its face the present case does not fall 
within [Robinson] since appellant was convicted, 
not for being a chronic alcoholic, but for be- 
ing in public while drunk on a particular occa~ 
sion. The State of Texas thus has not sought to 
punish a mere status, as California did in 
Robinson; nor has it attempted to regulate ap- 
pellant's behavior in the privacy of his own 
home. Rather, it has imposed upon appellant a 
criminal sanction for public behavior which may 
create substantial health and safety hazards, 
both for appellant and for members of the general 
public, and which offends the moral and esthetic 
sensibility of a large segment of the community. 
This seems a far cry from convicting one for be- 
ing an addict, being a chronic alcoholic, being 
‘mentally ill, or a leper... .‘'"14/- 


There are reasons for different legal treatment of 
narcotic addiction and possession, on the one hand, and 


public drunkenness, on the other. A chronic alcoholic pre- 


sumably can get drunk in private rather than in public, at 


his option. Indeed, the wealthier alcoholic, with status 
to maintain in the community, seems to do just this. If 
it is not only possible, but commonplace, for alcoholics 
voluntarily to do their drinking in private, it may be 
reasonable to require them to do so. A law may reasonably 


restrict persons to one of two possible alternatives, when 


147 392 U.S. at 532. 
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one is socially benign and the other raises social problems. 


Such a law would not be characterized as "cruel" or "un- 

usual." And Mr. Justice White cast the deciding vote for 
15/ 

affirmance in Powell on this ground. 

Unlike the law in Powell, the law of the District 
of Columbia presently affords appellant and other narcotic 
addicts no choice between two possible courses of conduct, 
one permissible and one proscribed. Addicts are not re- 
quired or even permitted to obtain drugs lawfully from 
medically or legally supervised sources. It is unlawful 
for an addict to satisfy his addiction by any means. It 
is unlawful for an addict to possess the narcotics neces- 
sary to és addiction in any place, public or private. 
Federal statutes forbid, under pain of very, very long 
prison sentences, any possession of the drugs which an ad- 
dict must have. When applied to addicts, the law therefore 


punishes for no more than addiction. 


15/ See id., at 550-51 (Opinion of Mr. Justice White). 
Similarly, the wealthier addict, since he need not steal to 
support his habit, rarely engages in crime. See Howe, An 
Alternative Solution to the Narcotics Problem, 22 Law ae 
Contemp. Prob. 132, 133 (1957). 
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It is known that heroin is significantly more addic-— 
16/ 
tive than alcohol. And there are far fewer narcotic ad- 
17/ 
dicts than chronic alcoholics. There is no real danger 


here, as there was feared in Powell, that sheer numbers 


would as a practical matter force noncompliance with a de- 
18/ 

cision requiring treatment rather than criminal sanctions. 

19/ | 

Here, the route of civil commitment is open, and we are 


already committed as a matter of public policy to the treat- 
20/ 
ment of narcotic addiction. 


16/ "[A]bout 90% of individuals who take these drugs [heroin 


and morphine] for nonmedical reasons will become addicted, 
whereas about 10% of persons who drink alcohol will become 
addicted." Fox, Personality and Drug Dependence, 55 So. Med. 
Bull., No. 2, p. 21 (1967). 


17/ The Court in Powell gives four million as the lowest 
current estimate of alcoholics in the United States. 392. 
U.S. at 527. The lowest current estimates, those of the 
Federal Bureau of Narcotics and Dangerous Drugs, for addicts 
are 64,011 in the United States and 1,162 in the District of 
Columbia. Senate Hearings, 82-83. 


"18/7 Powell v. Texas, 392 U.S. 514, 527-29. 


19/ The Court in Robinson suggested that an involuntary com- 
mitment for treatment would be ConsemcmcLOnel ty; acceptable. 
370 U.S. 665. 


20/ The general goal of treatment rather than punishment for 
the addict is contained in the DeClaration of Policy of the 
Narcotic Addict Rehabilitation Act, 80 Stat. 1438; 28 U.S.C. 
2901-2906, 18 U.S.C. 4251-4255 (1966). 
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In the District of Columbia, narcotic addicts may 
be committed civilly under the provisions of 24 D.C. Code 
§§ 601-615. Upon examination resulting in a medical determi- 


nation of addiction, this Act provides for compulsory com- 


mitment to a hospital for treatment. Under Section 613, 
21/ 


treatment is to be provided by the Surgeon General, in 


order "to rehabilitate such persons, to restore them to 
health, and, when necessary, to train them to be self- 
supporting and self-reliant." 

The case at bar involves possession by an addict of 
user amounts -- about one day's supply -- of narcotics. 
Appellant was convicted for possession of about one gram of 

22/ 
narcotics. We submit that narcotic addiction and posses-— 
sion of user amounts of narcotics are constitutionally in- 


distinguishable: The Eighth Amendment bars punishment of 


both the disease and its symptom. 


21/ This function has been transferred to the Secretary of 
Health, Education and Welfare by 1966 Reorganization Plan 
No. 3, 31 F.R. 8855, 80 Stat. 1610. 


22/ Average narcotics requirements for an addict amount to 
about one gram per day. Senate Hearings, p. 87. 


IL. 


SENTENCING A FIRST OFFENDER NARCOTIC: ADDICT 
TO FIVE YEARS' IMPRISONMENT FOR POSSESSION OF 
USER AMOUNTS OF NARCOTICS VIOLATES THE EIGHTH 


In his opinion of December 13, 1968, in Watson v. 
"united States, Chief Judge Bazelon clearly explained why 
the severe penalties of the federal narcotics statutes are 
cruel and unusual when applied to an addict: 


". , .[A]ny judgment that mere possession of 
unstamped narcotics to meet a compelling 
personal need is a more heinous offense than 
many murders, arsons, rapes, or kidnappings 
would be arbitrary and capricious. The only 
plausible justification for punishing such 
possession more severely is that, though less 
serious, it is harder to deter. But that 
rationale, while entitled to consideration, 
cannot support a penalty ‘out of all propor- 
tion to the offense' or to the culpability of 
the offender. Appellant's ten-year sentence, 
without provision for treatment, probation, or 
parole, 'excite[s] wonder in minds accustomed 
to a more considerate adaptation of punishment 
to the degree of crime."23/ 


Chief Judge Bazelon also noted why the punishment of 


narcotic addicts for possession of narcotics to satisfy 


their own needs is "particularly vulnerable to constitutional 


23/ D.C. Cir. No. 21,186, Slip Op., p.- 19, opinions vacated, 
April 18, 1969. 


a 


scrutiny." First, "the Supreme Court has both recognized 
that narcotic addiction is a disease and held that the Eighth ~ 
Amendment precludes punishment of that disease. The use and 
incidental possession of narcotics are invariable symptoms of 
addiction." Id. at p. ll. Second, "mere possession of nar- 
cotics is not in itself a grave offense. Its principal vic- 
tim is the possessor, and a severe jail sentence is hardly 
defensible as an act of benevolence toward him." Id. at p. 
13. 

In Watson, the defendant received the minimum manda- 
tory sentence for a third offender, ten years imprisonment 
without possibility of probation or parole and only such 
treatment as might be available in prison. Here the 
appellant, a first offender, received the minimum mandatory 
sentence for a first offender, five years in prison, also 
with no chance of probation or parole. Appellant does not, 
of course, contend that a first-offending addict enjoys 
any moral superiority over a third offender. In Chief 
Judge Bazelon's words, however, we do mote that five years 


in prison, with no chance of probation or parole, is "at 


least . . . as long as the maximum federal sentence for such 


major felonies as extortion, blackmail, perjury, -assault 
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with a dangerous weapon or by beating, arson (not endanger- 
ing human life), threatening the life of the President, 
and selling a man into slavery." Id. at 17 (Footnotes 
omitted.) (Emphasis in the original.) 

We submit that a five-year sentence for a first of- 
fender is as shockingly Gisproportionate to the offense com— 
mitted as was the ere sentence for a third offender 


which was considered in Watson. At one time it may have 


been thought that a stay in a Federal prison had at least 
24/ 
a "drying out" effect on an addict. We cannot seriously 


entertain such notions any longer. Today we know that im- 
prisonment does not cure addiction. Indeed, it appears 

that imprisonment does not even keep addicts off drugs while 
in prison. (See supra, pp. 13-14.) 

In 1969, in the District of Columbia, imprisonment 
may no longer be considered an effective deterrent to nar- 
cotic addiction or narcotics trade. And five years' im- 
prisonment for a first offender addict is, we submit, so 
"severe both in its length and in its callous disregard 
for appellant's obvious need for treatment," id. at p. 17, 


that it violates the Eighth Amendment. 


24/ In 1966, the director of the Bureau of Prisons testified 
that narcotics use in prison was a "very, very rare occasion." 
Hearings on Civil Commitment and Treatment of Narcotic Addicts 
Before Subcommittee No. 2 of the Committee on the Judiciary, 
89th Cong., lst & 2d Sess., Ser. 10, at 387 (1965-66). 


IIr. 


THE LAW OF MENS REA IN THE DISTRICT OF 
COLUMBIA PROHIBITS PUNISHMENT OF AN ADDICT 
FOR POSSESSION OF USER AMOUNTS OF NARCOTICS. 


In Powell, the Supreme Court said: 


"The doctrines of actus reus, mens rea, in- 
sanity, mistake, justification, and duress have 
historically provided the tools for a constantly 
shifting adjustment of the tension between the 
evolving aims of the criminal law and changing 
religious, moral, philosophical, and medical 
views of the nature of man. This process of ad- 
justment has always been thought to be the pro- 
vince of the States."25/ 


After citing a number of this Court's decisions, the Supreme 


Court said: 

". | .[Flormulating a constitutional rule would 
reduce, if not eliminate, that fruitful experi- 
mentation, and freeze the developing productive 
dialogue between law and psychiatry into a rigid 
constitutional mold."26/ 


The Supreme Court recognized that there may well be prin- 


ciples, important to the civilized administration of crim- 
inal justice, whose time for constitutional adjudication 
may not be ripe. Such principles are traditionally left to 
be shaped, tested and reshaped in the experimental crucibles 


provided by the law of this country's many jurisdictions. 


25/ Powell v. Texas, 392 U.S. 514, 536 (1968). 


-26/ Id., at.536-37. 
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The D.C. Circuit cases cited by the Supreme Court in 

Powell, id. at 536, well illustrate this Court's teadersnals 

‘and major contributions in the field of criminal responsi- 
bility. This Court has been among the first to face the 

' problem of alcoholic addiction and criminal responsibility. 
In Easter v. District of Columbia, 124 U.S. App. D-C. 33, 361 
F.2d 50 (1966), this Court recognized that “alcohol can be 
Nee ees and held that a chronic alcoholic cannot be. 
held criminally responsible for public drunkenness. Judge 
Fahy, speaking for the Court, said: 


. . . One who is a chronic alcoholic cannot 
have the mens rea necessary to be held respon- 
sible criminally for being drunk in public. 
This is so far the same reason which led Con- 
gress to [the 1947 Alcoholic Rehabilitation 
Act], namely, that a chronic alcoholic is in 
fact a sick person who has lost control over 
his use of alcoholic beverages ."28/ 


If an alcoholic cannot have the mens rea necessary 
to be held criminally responsible for public drunkenness, 
it follows a fortiori that a narcotic addict cannot have 


the mens rea necessary to be held criminally responsible 


for possession of narcotics. Heroin has much greater 


—— oa 1 
27/ Quoting Driver v. Hinnant, 356 F.2d 761, 764 (4th Cir. 
1966). 


28/ 124 U.S. App. D.C. at 36, 361 F.2d at 53. 
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29/ 
addictive properties than alcohol. Medical literature 


on heroin is certainly clearer on this key question than the 
comparable literature relied upon in Easter. As Chief 
Judge Bazelon observed in Watson v. United States, "even 


if an addict retains some minimal 'free will' not to in- 


dulge at a particular moment in time, no one would deny 


that the use of narcotics is largely involuntary -- indeed 
30/7. 
is the essence of his disease." 

In spite of a great amount of study of narcotic 
addiction, experts still disagree as to its fundamental 
nature. Some experts maintain that seeriotton is a physical 
phenomenon; others maintain it is a mental condition. Un- 
fortunately, this debate has been carried over into legal 
discussions of addiction, where, we suggest, it serves more 
to confuse than to enlighten or assist in solving legal 
problems. 


If medical scholarship finally establishes addiction 


to be a problem of physical chemistry, "pharmacological 


29/ Seen. 16, supra, at p. 20. 


30/ D.C. Cir. No. 21,186, December 13, 1968, opinions 
vacated, April 18, 1969, Slip Op., p. ll. 
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31/ 
duress" will be the proper description of an addict's 


lack of criminal responsibility. If addiction is eventually 


established to be a mental condition, then "mental disease 
32/ 
or defect" will be proper legal shorthand for explaining 


the absence of criminal responsibility. 

However, we need not and should not await the outcome | 
of this medical debate before recognizing the addict's lack | 
of criminal responsibility. For purposes of determining 
criminal responsibility, it is wholly academic whether an 
addict's craving and compulsion have their origin in psycho- 


‘logical problems, physiological needs, or both. The real 
33/ 
question is the effect of addiction upon the addict. The 


answer is that narcotic addiction leaves the victim with no 


‘practical control over his use of narcotics. It may be that 


'31/ This view was suggested by Judge Wright in Castle v. 
‘United States, 120 U.S. App. D.C. 398, 347 F.2d 492 (1965); 
‘Gert. denied, 381 U.S. 929 (1966); but it was not found 
necessary to the decision in that case. 


327, This view was rejected in Heard v. United States, 121, 
U.S. App. D.C. 37, 348 F.2d 43 (1965), a case criticized in 
detail in Bowman, Narcotic nadiction and Criminal, Responsi- 
bility Under Durham, 53 Geo. L.J. 1017 (1965). 


33/ This approach was suggested to this Court in Horton v. 
United States, 115 U.S. App. D.C. 184, 317 F.2d 595 (1963), 
‘in a brief amicus curiae filed by five distinguished psy- 
chiatrists. They argued (p.4): "IT}]he main issue should have 
‘been not what causes addiction, but how the affliction it-. 
self once established, affects its victims." 
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he can decide whether or not he will take narcotics at a 
given moment; over the long run, however, his need is certain 
and involuntary.’ The literature makes depressingly clear 
that even under the best of conditions and with experienced 
34/ 
aid, few addicts are able ever to shake the habit. 
In any event, there is no question in this case that 


appellant was "actively addicted," i.e., physically depen- 


dent upon narcotics, at the very time of his arrest. Supra, 


Methadone experiments appear to confirm that an ad- 
dict is impelled by a force he cannot control rather than 
by any "bad mind" or "criminal mentality." In these ex- 
periments, addicts with long criminal records have been 
allowed to obtain drugs (methadone) without violating the 
law either by possession and use, or by stealing solely to 


feed their habit. Criminal and other antisocial activities 


34/ A statement by the Board of Parole for the District of 
Columbia says: 


“Research in this field has indicated, however, 
that the number of persons previously addicted who 
can abstain completely from the use of narcotics 
is quite small." Senate Hearings, 255. 


See also, Hunt & Odoroff, Follow-Up Study of Narcotics Ad- 
a@icts’ After Hospitalization, 77 Public Health Rep. 41 (1962) 
(suggesting a 10% chance of long-term success) . 


= 2) = 


are thereby "almost eliminated in a group that were habit- 
35/ | 
ual criminals." The absence of "bad mind" or “criminal 


mentality" is also shown by the willingness of addicts to 
participate in what they can believe to be workable programs 


36/ 
' to throw the "monkey from their backs." Whatever is 


' wrong with the narcotic addict, it is clearly not mens rea. 


Once a defendant is established to be a narcotic 
addict, psychiatric testimony as to the amount of "free will" 
he may possess at a given time is likely to be baseless and 
i misleading. Thus, we suggest that when a criminal aarandens 
is committed by the court for Macticatexantnartion and found 
to be a narcotic addict -- as in this case -- he should be 
civilly committed for treatment. Lack of mens rea bars 
criminal prosecution. This is already the practice with 


37/ 
respect to alcoholics under Easter. 


35/ Senate Hearings, 327. 


36/ Id., 325-36, A-229--A-264. The methadone program places 
the poor addict in the position of his wealthier compatriot, 
noted at n. 15, supra. Freed of the need to commit crimes to 
support his substitute addiction, he is capable of making a 
contribution to society. 


37/ Report, 487. 


1967), 


§ 174, 
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THE TRIAL COURT ERRED IN REFUSING TO INSTRUCT 
THE JURY THAT EVIDENCE DISCLAIMING KNOWLEDGE 
OF UNLAWFUL IMPORTATION IS SUFFICIENT FOR AC- 
QUITTAL UNDER 21 U.S.C. § 174. 

(Tr. 54-56, 114-115, 127-129) 


In United States v. Peeples, 377 F.2d 205 (2d Cir. 


appellant, charged with a violation of 21 U.S.C. 


testified at trial that he had no knowledge of 


where heroin was manufactured or whether it had been im- 


ported into the United States. The trial court charged 


the jury: 


", . .{I]£ you believe that the defendant had 
possession of the heroin . . . you may infer 
from that possession that the defendant knew 
the heroin was illegally imported, unless the 
defendant has explained to your satisfaction 
how he happened to have possession of the 
heroin... . [I]n considering whether he 
has explained it to your satisfaction you may 
consider whether you find he lawfully had the 
heroin or unlawfully had the heroin. Id., at 
208-09 (Emphasis ‘in original.) 


Commenting on this charge, the Second Circuit 


"There was serious and prejudicial error 
in the instructions given by the court below. 
The initial charge . .. is deficient in its 
failure to advise the jury that, despite the 
operation of the statutory presumption, [appel- 
lant] would not have violated the statute by 
his having had unlawful importation. Id., at 
209 (Emphasis in original.) 
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The Second Circuit reversed the conviction wnder 21 U.S.C.’ 
174 because the jury was not instructed that "evidence dis+ 
claiming [appellant's] knowledge of unlawful importation 

is sufficient [to acquit]." Id., at 209. 

In this case, the trial court refused to give an ie 
struction in accordance with Peeples. (Tr. 129; see also 
‘Tr, 114-115, 127-129) Instead, the court ignored this line 
' of defense and charged the jury only that if they believed 
that the drugs had been planted on appellant would he have 


sufficiently explained his possession to avoid conviction 


under 21 U.S.C. § 174. (Supra, p. 54) This charge, like 


the charge in Peeples, would "authorize convictions to be 

’ obtained solely on proof of possession of contraband nar- 
cotics." Id., at 210. Such a holding would “improperly 
destroy the Government's burden of proving defendant guilty 
beyond a reasonable doubt by requiring the defendant to 
assume the burden of persuasion on the issue of guilty eae 
edge." Id., at 211. 

Appellant testified that he had no personal knowledge 

of the source of the narcotics in question: 


"9 . . . Do you have any personal knowledge as 
to whether heroin and cocaine are imported into 
this country or---let me rephrase it to you: Do 
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you know whether heroin or cocaine are manu- 
factured or produced overseas and imported 
into this country? 


"A No, sir. 


"Q Do you have any idea as to the source of 
heroin or cocaine--or these capsules? 


"” Well, maybe.from Fourteenth Street it 
might come from." (Tr. 56) 


There is widespread ignorance as to the sources of nar- 
38/ : 
cotics and it is not surprising that appellant had no 


knowledge on the subject. However, 21 U.S.C. 174 makes it 


a crime to receive or conceal narcotics "knowing the same 


to have been imported or brought into the United States 
contrary to law’... ." The trial court's failure to 
charge the jury on the question of knowledge of unlawful 


importation was error. 


38/ This ignorance is not confined to the uneducated and 
ill-informed. A statutory presumption of knowledge of un- 
lawful importation of marijuana was only recently exploded 

in Learv v. United States, U.S. Sup. Ct., Oct. Term, 1968, 
No. 65, May 19, 1969, ___—iU.-S. ss The same was true of the 
long-upheld presumption that cocaine hydrochloride was un- 
lawfully imported. Exrwing v. United States, 323 F.2d 674 
(9th Cir. 1963). 


= 4u— 


CONCLUSION 


For the foregoing reasons, it is respectfully sub-: 


mitted that the appellant's conviction should be reversed. 
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APPELLANT'S SUPPLEMENTAL BRIEF 


Appellant was convicted for violating two provisions 
of the federal narcotics laws: 26 U.S.C. § 4704(a) (Count 
One) and 21 U.S.C. § 174 (Count Two). We have previously 
urged reversal of both convictions. We have argued that 
both convictions must be reversed because of appellant's 
active addiction to narcoties. And we have argued that the 
convicticn under 21 U.S.C. § 174 must also be reversed 
because of the trial court's refusal to instruct the jury 
thet evidence disclaiming knowledge of unlawiul importation 
is sufficient to overcome the statutery prestuaption and to 


acquit. 
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In this supplemental brief, we wish to call attention 
*/ 
to a recent Supreme Court decision which, in our view, 
constitutes another ground for reversing the conviction 


under 26 U.S.C. § 4704(a). 


1. The jury was permitted to convict appellant under 


§ 4704(a) for possession of cocaine. 


Count One of appellant's indictment alleged as a 
violation of 26 U.S.C. § 4704(a) that appellant purchased, 
dispensed and distributed both cocaine and heroin: eleven 
capsules or about 642 milligrams of cocaine hydrochloride 
and a white powder; and eight capsules or about 376 milligrams 
of heroin hydrochloride, quinine hydrochloride, mannitol and 
milk sugar. 

During appellant's trial, no distinction was made 
between possession of cocaine and possession of heroin. The 
Court's instructions to the jury did not differentiate 
between the two drugs and, indeed, did not explicitly identify 
either drug by name. The jury was instructed that a prima 
%/ Appellant's Reply Brief was filed November 13, 1969. 


Turner v. United States (No. 190, 0.T. 1569, 38 Law Week 
4103) was decided January 20, 1970. 
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facie violation of § 4704(a) would be proved by mere 


possession "of a drug," or "possession of this drug, or 
» 


- these drugs."" The relevant portion of the Court's instructions 


reads as follows: 


"Now, the law does not require direct proof 
of a purchase, sale, dispensing, or distri- 
bution of a drug. The statute specifically 
states that, 'The absence of appropriate tax- 
paid stamps for narcotic drugs shall be prima 
facie evidence of the violation of this sub- 
section by the person in whose possession the 
same may be found.’ 


"In other words, if it is proved that the 


defendant had possession of this drug, or 
these drugs, and while in his possession there 
were no appropriate tax-paid stamps for those 
drugs, those facts constitute prima facie 
evidence of the violation of the statute, and 
the jury may find the defendant guilty on that 
charge if it deems fit to do so, without 
requiring further proof. Now, the defendant 
denies that he had possession, and, of course, 
if he did not have possession of the drugs, he 
is not guilty." (Tr. 125.) (Emphasis supplied.) 


Count One of the indictment mentioned two drugs - 


cocaine and heroin. And the Court instructed the jury that 


» possession “of a drug" would suffice for conviction. The jury 


was thus permitted to convict under § 4704(a) for possession 


, 


» of either drug - cocaine or heroin. 


mle 


2. Conviction under § 4704(a) for possession of 


cocaine is unconstitutional. 


On January 20, 1970, in Turner v. United States (No. 190, 


0.T. 1969, 38 Law Week 4103), the Supreme Court held it 
, unconstitutional to convict under 26 U.S.C. § 4704(a) simply 
~' for possession of cocaine. Mr. Justice White explained: 


"[B]are possession of cocaine is an insufficient 
predicate for concluding that [the defendant] 
was dispensing or distributing. As for the 
remaining possible violation [of § 4704(a)], 
purchasing other than in or from the original 
stamped package, the presumption, valid as to 
heroin, is infirm as to cocaine. 


"While one can be confident that cocaine 
illegally manufactured from smuggled coca 

leaves or illegally imported after manufacturing 
would not appear in a stamped package at any 
time, cocaine, unlike heroin, is legally 
manufactured in this country; and we have held 
that sufficient amounts of cocaine are stolen 
from legal channels to render invalid the 
inference authorized in [21 U.S.C.] § 174 that 
any cocaine possessed in the United States is 
smuggled cocaine. . . . Similar reasoning 
undermines the § 4704(a) presumption that a 
defendant's possession of unstamped cocaine is 
prima facie evidence that the drug was purchased 
not in or from the original stamped container." 
(Slip Op. pp. 23-24. Footnote omitted. )*/ 


» 

*/ Turner v. United States also supports appellant's argument 

that the trial court erroneously refused to instruct the jury 

* that evidence disclaiming knowledge of unlawful importation 

. is sufficient to overcome the statutory presumption and to 
acquit under Zi U.S.C. § 174 (Count ‘two). (See Appellant's 


» 
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3. Appellant's conviction under § 4704(a) was 


unconstitutional. 

In the instant case, the jury was permitted to convict 
under § 4704(a) for possession of cocaine. It is impossible 
to know whether the jury convicted upon this unconstitutional 
ground or upon some other, constitutionally permissible, 
ground. The conviction must therefore be reversed. A 


verdict must be set aside "in cases where the verdict is 


supportable on one ground, but not on another, and it is 


impossible to tell which ground the jury selected." Yates v. 
United States, 354 U.S. 298, 312 (1957), citing Stromberg v. 
California, 283 U.S. 359, 367-368 (1931); Williams v. North 
Carolina,317 U.S. 287, 291-292 (1942); and Cramer v. United 


States, 325 U.S. 1, 36 n. 45 (1945). A conviction upon a 


(f.n. con't) 

Brief, pp. 31 et seq.; and Appellant's Reply Brief, pp. 11 

et seq.) Mr. Justice White noted that the provisions of § 174 
Mauthorize but dd not require the trial judge to submit the 
case to the jury when the Government relies upon possession 
alone, authorize but do not require an instruction to the jury 
based on the statute, and authorize but do not require the jury 
to convict based on possession alone. The defendant is free to 
challenge either the inference of illegal importation or the 
inference of his knowledge of that fact, or poth." (Slip Op. 
pp. 6-7, n.6. Emphasis supplied. Mr. Justice White cited, 
inter alia, United States v-. Peeples, 377 F.2d 205 (2d Cir. 
BOC CaN. 


se 


a 


general jury verdict must be reversed "when the record 
fail{s] to prove that the conviction was not founded upon 
a theory which could not constitutionally support a verdict." 


Street v. New York, 394 U.S. 576, 585-586 (1969). 


CONCLUSION 


For the reasons stated herein, appellant's conviction 


under Count One must be reversed. For the reasons previously 
stated in Appellant's Brief and Appellant's Reply Brief, 
appellant's convictions under Counts One and Two must be 


reversed. 


Respectfully submitted, 


Milton C. Denbo 
1320 Nineteenth Street, N.W. 
Washington, D.C. 20036 


Richard J. Wertheimer 
Arnold & Porter 

1229 Nineteenth Street, N.W. 
Washington, D.C. 20036 


Attorneys for Appellant 
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i 


In our main brief, we advanced three arguments re- 


lating to appellant's addiction to narcotics: 

(1) Punishment of a narcotic addict for possession 
of user amounts of narcotics is in fact punishment for the 
status of addiction, and is hence prohibited by the Eighth 


Amendment. 
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(2) Even if some punishment of an addict possessing 
user amounts is constitutionally permissible, a five year 
mandatory minimum sentence, imposed on a first offender for 
possession alone, is cruelly excessive punishment for the 
offense charged, and is prohibited by the Eighth Amendment. 


(3) A narcotic addict, like a chronic alcoholic, 


lacks mens rea sufficient to be held criminally responsible 


for possessing narcotics in user amounts. 

(Our first argument raises the issue of a narcotic 
addict's criminal responsibility in constitutional terms. 
Our third argument raises the same issue - a narcotic addict's 
criminal responsibility - as a matter for this Court to 
determine in exercising its supervisory powers over the 
administration of justice in the District of Columbia.) 

Appellee's principal answer to these arguments is 
to deny appellant an opportunity to raise them. Appeidiee: 
contends that the record below does not show appellant to 
be a narcotic addict, and that appellant cannot raise these 
arguments here since they were not first presented to the 


1/ 


Trial Court. We disagree. 


a 

1/ Brief for Appellee CAppellee's Br."), Issues Presented, 
pp. 5-6, 8-11. (Brief for Appellant shall be cited as 
"Appellant's Br."') 


-3- 


Appellant is entitled to argue to this Court that 
narcotic addiction bars the criminal punishment in issue. 

The report submitted to the District Court by St. Elizabeths 
Hospital demonstrates appellant's narcotic addiction. If 
any further inquiry was required, the District Court was 
obliged sua sponte to order it. Moreover, failure to con-_ 
sider appellant's addiction below constituted a plain error 
and a defect affecting substantial rights and may be raised 
before this Court for the first time. 

The final argument in our main brief related to the 
criminal statutory presumption in 21 U.S.C. § 174: that 
knowledge of unlawful importation might be presumed from 
mere possession of the narcotic. We argued (Appellant's 
Br., p. 31 et seq.) that it was error not to instruct the jury 
that evidence disclaiming knowledge of unlawful importation 
is sufficient to|overcome the statutory presumption and to 
acquit. . 


Appellee responds by saying that the standard jury 


instruction is good enough; that appellant's contention 


that the narcotics were planted on him somehow bars him 


from testifying to his lack of knowledge of unlawful importation; 


-4- 


and thus the requested jury instruction was unnecessary. 
(Appellee's Br., pp. 12-13.) 

Appellant did testify to his lack of knowledge of 
unlawful importation and his testimony squarely contradicted 
the criminal statutory presumption. We submit that: 

"“TT]he jury must be left free to believe, 

if it wishes to believe, any evidence in- 

dicating a defendant's lack of knowledge." 
Casella v. United States, Ciy, No. 61-69, 

D.N.J. Oct. 8, 1969, p. 18. 4 


Failure to do so here was error. 
ARGUMENT 


APPELLANT, AN ADDICT, LACKS CRIMINAL RESPON- 
SIBILITY FOR POSSESSION OF NARCOTIC DRUGS . 


A. The record below shows that appellant is a 
marcotic addict. 

The record below states in unmistakable terms that 
appellant is an addict. The report submitted to the District 


Court by St. Elizabeths Hospital establishes his "condition 


27 A copy of this opinion is attached for the convenience 


of the Court. 
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3/ 


of narcotic addiction.” The report states unequivocally 
that appellant "was actively addicted to narcotics at the 
time of his arrest" - the day the crime was committed. 
This finding was not contested by appellee at trial, nor 
is it questioned here. 

Appellant's addiction is clearly established by the 


record. 
B. The responsibility for making further inquiry 
into the nature and degree of appellant's narcotic addiction, 


if such inquiry was necessary, rested upon the District 


Court. 

Appellee does not deny that the St. Elizabeths 
report was before the District Court; nor does appellee 
question its contents. Appellee argues, however, that 
the nature and extent of appellant's addiction were not 
adequately explored below and, therefore, that this Court 
cannot make a determination of appellant's criminal respon- 


sibility. (See Appellee's Br., pp. 5-6, 9-11.) Even if 


this were so, arguendo, it would not follow that appellant's 


3/ See Appellant's je emujees ce 


(in 


conviction could be affirmed. The duty of inquiring into. 


facts surroanding appellant's addiction, and therefore his 
criminal responsibility, rested at least in part with the 
District Court. 

Once appellant's condition of narcotic addiction had 
been placed before the Court by the hospital report, the | 
Court was obliged sua sponte to order and conduct any 
further investigation necessary to determine his legal 
responsibility for the crime charged. 

A report by St. Elizabeths Hospital stating that a 
criminal defendant suffers from a mental disease or defect 
clearly confers such a responsibility on the court. | 
Overholser v. Lynch, 109 U.S. App. D.C. 404, 228 F.2d 388 
(1961), rev'd on other grounds, 369 U.S. 705 (1965). Here 
St. Elizabeths reported that appellant was free of mental 
illness but suffered from another disease - narcotic 
een e As this Court noted in Brown v. United States, 


118 U.S. App. D.C. 76,77, 331 F.2d 822, 823 (1964), addicts 


4/ Narcotic addiction, like a mental disease or defect is 


an illness. Robinson v. California, 370 U.S. 660, 667 
(1962). 
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should - like criminally insane persons - be the subject 

of medical treatment. In passing th2 Narcotic Addict 
Rehabilitation eee eee has lixewise recognized 

that addicts generally should be cured by treatment, not 
punished. (In addition to the Narcotic Addict Rehabilitation 
Act, addicts in the District of Columbia may be civilly 
committed for treatment even against their wishes. 24 D.C. 
Code §§ 601-15.) 

When the crime is use or possession of narcotics, 
the illness of narcotic addiction has the same significance 
as mental illness: it bars any finding of criminal 
responsibility. The Supreme Court's holding in Robinson 
that addiction cannot be punished criminally follows from 
the fact that the addict cannot help his addiction. 370 
U.S. supra at 667. Nor can he help possessing the user 


amounts of narcotics needed to satisfy his addiction. There- 


fore, a hospital report of narcotic addiction places the 


same obligation on the Trial Court as a report of mental 


disease or defect. Overholser v. Lynch, supra. Both 


57 28 U.S.C. 2901-06; 18 U.S.C. 4251-55 (1966). 
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reports disclose an illness - discerned by competent medical 
personnel - which directly destroys personal responsibility 
for one's acts. 

If this Court finds that further inquiry into the 
nature and extent of appellant's addiction is required to 
determine appellant's criminal responsibility, the case 
should be renanded to the District Court for such an ne 
Otherwise, punishment may be levied where blame cannot be 
imposed. Holloway v. United States, 80 U.S. App. D.C. 3, 

(4-5, 148 F.2d 665, 666-667 (D.C. Cir. 1945). 
Further inquiry into appellant's addiction would not 


seem relevant to appellant's additional contention that a 


/ mandatory minimum five-year sentence is constitutionally 


6/7 Cases should be remanded to the Trial Court where the 

_ issues surrounding appellant's criminal responsibility 

' have not been adequately explored, even where no objection 

was raised below. See Jackson v. United States, 118 U.S. 
App. D.C. 341, 343, 336 F.2d 579,581 (D.C. Cir. 1964) 

' (concurring and dissenting opinion: of Bazelon, C.J.). 


=O 


7/ 
cruel and excessive. (Appellant's Br., pp. 22-24.) 


Whatever the nature or degree of appellant's addiction, 
its presence cannot be doubted. Since there are grave 
constitutional doubts as to whether any addict may be 
punished for possessing user amounts of narcotics, it 
follows that the lengthy mandatory sentence imposed on 
this first offender is cruelly excessive. As Chief Judge 


Bazelon stated in Watson v. United States, D.C. Cir. No. 


21,186 (decided December 13, 1968; opinions vacated, 


April 18, 1969; rehearing en bane June 25, 1969): 


"Where the eighth amendment barely per- 
mits any punishment of an offense, it may 
reasonably be thought to set relatively 
strict limits on the amount of punishment 
which may be imposed." (Emphasis in 
original.) Slip Op. p. 12. 8/ 


7/ In Weems v. United States, 217 U.S. 349 (1910), a 
Philippine ine official was sentenced to fifteen years imprison- 
ment for falsifying a public document to conceal minor mis-~- 
use of public funds. Since the statute provided a mandatory 
minimum sentence of twelve years imprisonment for this 
relatively petty offense, the entire statutory scheme was 
struck down by the Supreme Court. 


8/ Should Watson be resolved in favor of the appellant in 
that case, the present appellant is entitled to the benefits 
of that decision. United States v. York, (No. 22,468, D.C. 
Cir., decided September 24, 1969), Slip ( Op. p. 4, n. 15. 
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C. Appellant may raise in this Court for the 
first time the issue of his criminal responsibility. 

Rule 52, F.R.Cr.P., divides errors into "harmless" 
(Rule 52(a)) and "plain" errors (Rule 52(b)). Only the 
latter may be raised on appeal for the first cna 

Plain error occurs where appellant's rights are 
substantially affected. Helms v. United States, 340 F.2d 
15, 19 (Sth Cir. 1964), cert, denied, 382 U.S. 814 (1965); 
Herzog v. United States, 226 F.2d 561, 569 (9th Cir. 1955), 
adhered to, 235 F.2d 664 (1956), cert. denied, 352 U.S. 
844 (1956). And plain error is involved in this case. 

Here we are not dealing with fresh challenges on 
issues such as the admission of improper evidence, Scott v. 
United States, 115 U.S. App. D.C. 208, 317 F.2d 908 (1963), 


or jury instructions, compare Rule 30, F.R.Cr.P. Rather, 


we are dealing with claims of constitutional stature, and 


97 Rule 52(b) provides in full: 
"(b) Plain error. Plain errors or de- 
fects affecting substantial rights may 
be noticed although they were not 
brought to the attention of the court." 
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the fundamental question of whether appellant may lawfully 
be punished at all for the offenses charged. Such questions 
may be raised in this Court for the first time. Kotteakos v. 
United States, 328 U.S. 750, 764-65 (1946) (interpreting 
statutory predecessor to Rule 52(b)). This Court has not 
hesitated in the past to consider for the first time on 
appeal questions which substantially affect appellant's 
rights, even when such questions raise no constitutional 
issues. Sec, e.g., Bartley v. United States, 115 U.S. App. 
D.C. 316, 319 F.2d 717 (1963); Jones v. United States, 128 
U.S. App. D.C. 36, 385 F2d 296 (1967). 
II. THE DISTRICT COURT ERRED IN REFUSING TO 
INSTRUCT THE JURY THAT EVIDENCE DISCLATIM- 
ING KNOWLEDGE OF UNLAWFUL IMPORTATION IS 
SUFFICIENT TO ACQUIT UNDER 21 U.S.C. § 174 


21 U.S.C. § 174 contains a criminal statutory pre- 


sumption: that a person in possession of narcotic drugs has 


knowledge of the unlawful importation of such drugs. 
Criminal statutory presumptions are to be utilized 
with the greatest of care. The Supreme Court recently 


stated: 
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fa] criminal statutory presumption must 

be regarded as ‘irrational' or ‘arbitrary', 
and hence unconstitutional, unless it can 

at least be said with subst:antial assurance 
that the presumed fact is more likely than 
not to flow from the proved fact on which it 
is made to depend." Leary v. United States, 
395 U.S. 6, 36 (1969). 


Appellee would deny us the right to introduce any 


evidence to overcome this criminal statutory presumption. » 
Appellee suggests (without supporting authority) that appellant's ; 
contention at trial that the narcotics were planted on him 
somehow foreclosed him from proving that he lacked knowledge 
that the narcotics in question were unlawfully imported. 
(Appellee's Br., p. 13.) This cannot be so. There is agile 
inconsistent in appellant arguing (1) that the drugs were 
planted and (2) that he had no knowledge that such drugs 
were unlawfully imported. Moreover, there would be grave: 
constitutional problems with any rule which would foreclose 
a defendant from introducing evidence to overcome a criminal 
statutory presumption. ; 

The jury instructions given below, over appellant's 


objection, foreclosed the jury from considering any evidence 


concerning appellant's actual knowledge or lack of knowledge 


iS 


of unlawful importation. Such instructions thus had the 
practical effect of making the statutory presumption 
irrebutable. 

The record indicates that appellant in fact lacked 
knowledge of unlawful importation. (Tr. 54-56.) The only 
testimony on this point was that of appellant himself. 

He testified that he had no knowledge of where heroin and 
cocaine are manufactured or produced (Tr. 56): 
"Q . . . Do you have any personal knowledge 
as to whether heroin and cocaine are imported 
into this country or -- let me rephrase it to 
you: Do you know whether heroin or cocaine are 
manufactured or produced overseas and imported 
into this country? 


"A No, sir. 


"Q Do you have any idea as to the source of 
heroin or cocaine -- or these capsules? 


"A Well, maybe from Fourteenth Street it might 
come from." 


The Court (Hart, J.) questioned the purpose of this 
testimony. Counsel for appellant made it quite clear that 
he was putting in his evidence on a "key element" under 21 
U.S.C. § 174, knowledge of unlawful importation. (Tr. 55.) 
And, at the end'of trial, counsel for appellant unsuccess- 


fully urged the Court to charge the jury, in accordance with 


Peeples v. United States, 377 F.2d 205 (2d Cir. 1965), that 
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evidence disclaiming knowledge of unlawful importation is 
sufficient 20 overcome the criminal statutory presumption 


and to acquit. (Tr. 114-115, 128-129.) The Court refused 


and instead charged the jury in relevant part as follows: 


"[The indictment] charges that this defendant 
with willfully, unlawfully -- that is the 
second count -- was willfully, unlawfully, 
knowingly, feloniously and fraudulently 
receiving, concealing, buying, selling and 
facilitating the transportation and conceal- 
ment -- the importation of narcotic drugs -- 
which the defendant knew had been imported into 


the United States contrary to law. But, the | 


law goes further on to state that the Government 
does not have to prove every element of the 


offense as the statute analyses it; but, if the 
defendant is shown to have had possession of a 
narcotic drug, such possession shall be deemed . 
sufficient evidence to authorize conviction under 
this count, unless the possession is explained to 


the satisfaction of the jury. In other words, if 
you find that the defendant had possession of this 


narcotic drug referred to in this indictment and 
in the District of Columbia, then from that fact 
alone you are at liberty to find the defendant . 
guilty of violation of the statute without any- 
thing more, unless the possession of the drug is 
explained to your satisfaction, which, of course, 
the defendant in this case attempted to explain 
or says, is a matter for you to determine whether 
it is true or not, that they were planted on him 
and not in his possession by reason of his own 
choice." Tr. 126-127. (Emphasis supplied.) 


The Court thus permitted the jury to consider appellant's 


« evidence concerning one element of the offense - possession - 
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but not another equally vital element of the offense - 
knowledge o* unlawful importation. 

Appellee suggests that this is "the standard instruction" 
in cases in this Circuit under 21 U.S.C. § 174. (Appellee's 
Br., p- 12.) We'would hope not, for such an instruction 
would turn a criminal statutory presumption into an irrebutable 
one. Any attempt by a defendant to prove that he had no 


knowledge of unlawful importation would be an empty act. 


The United States District Court for the District of 


New Jersey has recently so concluded. In Cassella v. United 
States, supra, the jury had convicted under 21 U.S.C. 
§ 174 upon instructions that if the jury inferred possession 
of the narcotic drugs, it need not be concerned 
" ‘vith the question of importation of the 
drug into the United States, unless such 
importation' played some part in the ex~- 
planation, if any, of the inferred possession 
of the [defendant].'' Supra, at p. 10. 
(Emphasis in the original.) 

After conviction, defendant petitioned for vacation 
of judgment pursuant to 28 U.S.C. § 2255. The District 
Court (Cohen, J.) sustained petitioner's claim, finding that: 

"lS]uch a chain of inferences, as substitutes 
for established facts, placed more of a 


burden upon the [defendant] than even that 
contemplated by Congress in its built-in 
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presumptions contained in 21 U.S.C. §§ 174 
and 176a. Congress certainly did not intend 
to dispense with proof of criminal guilt by 
tne use of statutory presumptions, nor could 
it do so." Id. at p. 10. 


The subject instruction, said the Court: 


"of necessity, foreclosed any consideration 
by the jury of any inference which might have 
been favorable to the [defendant]. Guilt was 
ordained." Id. at pp. 10-11. 


In the present case, there was evidence that the 
appellant did not know the source of heroin and cocaine, 
and lacked knowledge of unlawful importation. Supra, at 
page 13. Such ignorance is hardly surprising. As the 
Court in Casella observed: 


"By no means does it follow that today, as a 
matter of common knowledge, that at least 
the majority of users of opium or heroin may 
be presumed to know whether the original 
source or manufacture of their drugs is foreign 
or domestic. Modern generations may be well 
aware that heroin is manufactured in both 

foreign and domestic markets; that perhaps 

the Eurasian opium poppy, the original source 

of opium, may find its way into the United 

States as a raw product before smoking opium 

and heroin are manufactured from it in this 
country."' Id. at p. 13. (Emphasis in original.) 


Thus the presumption of knowledge of unlawful importa- 
tion under 21 U.S.C. § 174 is and must be rebuttable. The 


jury must be instructed that it may consider and acquit on 


-17- 


the basis of evidence disclaiming knowledge of unlawful 


importation. As the Court in Casella concluded (supra, at 


18): 


"lv]he jury must be left free to believe, 
if it wishes to believe, any evidence in- 
. dicating a defendant's lack of knowledge. 
The jury in the instant case was left no such 
choice." 


The jury which tried Dino R. Cox was also left with 
no choice. For this reason his conviction under 21 U.S.C. 
§ 174 should be reversed. 
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